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kexander Monro' sdeſirer in the fore{aid Paition was conreare d- 
Rifles of uſtice; and in orderto- which clearing ſtates the matter. 
F thereby and in the Anſwerers. intention to demonltr 
z0uld be: lerks of Seſſion, viz. One for.ca 
N articularly.i inthe y year 1594 and 1631 Ads of Sec 
ppointingonly three principal Clerks "ok that: nec © 
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did bear the Aof Sederunt anent three Clerks only recorded therein; 
and alſo that the Petitioner became troubleſome to the LORDS in 
the year 1674, which occaſtoncd the procuring the KING'S Letter 
for tmning him out, and conſequently. that the Petitioner canror in 
Juſtice be reponned tothe Office of Clerkſhip', eſpecially leing he 
accepted 70D Merks as an adequate price modified therefore , and. 
thereupon renunced the Office. = 

Replyed, That the Anwerer conftdering the miſtake alſewell as 
. thelrrevolancie of thele points of Fatt accumulate by him had good 
reaſon tocrave leave for his adventuring by ſuch an Ingenicus Con. 
rexture cf words to impole upon the World in ſtead of clearing the 
Parliament of the Truth, and that all the abovementioned Starie 
ought to derogate nothing from the - ſuffictency of Alexander Monro's 
Title co:the Clerkſhip in point of Righr, nor yet hinder bim from 
being reſtored in Juſtice to his ſaid Office notwithſtanding cf his Re- 
cept of the-7000 Merky, and Difcharging his Office thereupon,js clear- 
ly evident from the unaniwerable Grounds following. vis. 

19. That as to the pretended ACt of Sederant in the year 1621, 
the Anſwerer conteſles there is no ſuch Aft, ani] therefore he ought 


Parliament relative thereto, becauſe by the principle of Law Non cre- 
- ditur referenti nifi conftiterit de relato, eſpecially whenthe ſaid At of Par. 
liamenr 1s neither amongſt the Printed ACts nor inthe indcx of the 
Imprinted Adts,nor can the Anſwerers alicadged Cauſe and occafion of 
abſtraCting of rhe ſaid pretended ACt of Sederunt be 1n the leaſt refp:&- 
ed as beinga molt unjult refle&ion on Sir Archibald Primroſe, conſ1ders- 
ing the World knows that Sir Arebibald at the delivery up of the Re- 
i{ters deponed he had abſtracted none; beſides that theſe Books of 
derunt have been alwayes in the Cuſtody of the Clerks of Seffion , 
but waich totally rakes off the ſaid RefleQion, Sir Archibald had no 
Temptation thereto , for the whole ſix Clerks came in uniformly 
upon Recommendation to him, ſothacchere was no uſc for anv indi- 
tet method. | : 
_ 249. T hat the pretended Aft of Sederunt in anno 1594, as the ſame 
is primed by the Anſwerer bears, ThattheClerk of the Preces ſhould 
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.* 


t 3.3 | m | 
that Sir Archibald had abſtrafted the Records of the -yeat 1621, which BY 
+ ( 


not to found thereupon, nor conſequently upon the alledg:d A of 


be only preſent with the LORDS ic Voting, and Reaſoning. Alle. 
well as Mr Alexander Gibſon Clerk his Ad miſhon at thar time to have 
been of conſent of the other two principal Clerks; yer all the 
World knows how far that of removing the Clerks the time of advi- 
ſing, alſewell as the getting the incumbent Cletks conſeat to a Con- 
jandts Admiſhon has gone in deſuetuge, in ſo much as upon the con- 
trare-now about 7o years, {rx Clerks have alwayes been in uſe.toſcrve, 
andall of them allowed co be preſentat adviſing, and this is demon. 
ſtrated, 10. From the Books of Sederunt as follows, vis. That in 
the your 1621-the Defenders acknowledge there were {ix Clerks, and 
the firſt Admiſſion of any Clerk thereafter, is found to be on the 25 of 
Fuly 1932,. when Sir Fobhn Hamiltoun Clerk Regiſter preſemed Mr 4- 
lexander Gibſon and Fobn Gibſon his Brother conjunEly and ſeverally 
Clerks to the Seſfion in one Office, and upon the firſt of Fune 163651r 
bo Hay Clerk Regiſter preſented Mr fobn Hay and Mr William Hay 

is Son.conjundly and.ſeverally to one Clerkſhip, and upon the fiſt 
of Fane 1649 Mr David and Mr John Hayes were preſemed by the Re- 
giſter conjunaly and ſeverly to.one Clerkſhip, and in the year 1661 
at the ſettlement of, the Government, two Clerks were preſented to 
each of the three Officzs, who were cycry one of them recommended 
by the KIN G to the Clerk Regiſter, except. Mr Lawreie Sea3 who 
came in in.the place of Mr James Marland-who was ſo.recommended, 
and they and the Pecitioner Alexander Monro who ſucceeded to the ſaid 
MrLawrence Scot, continued inthe peaceable po ſ{cflion of their Offices 
until the year 1676 after Arbitrary power began to exert it ſelf. 

26. That in the ſpecial caſe of Alexander Monro :the Peticioner his 
Admiſſion there was no poſhbiliry that Mr Jobn Hay the incumbent 
Cletk for the time, his conſear could. have cantributeany-thing,to the 
ſaid Alexander his Right, the ſaid Mr Fobn his own Right avi Gift be- 


F 


ing from Sir Archibald Primroſe in the year (G61, ypan the KING'S 
recommendation as ſaid is, but tothe half of the' Office only; never- 
thelcls efto, that the: ſaid Mr John his conſent would have contribute 
any thing, Alexander Monrdand ME Lawrence Scot his Predeceſlor had the 


ſamen ſufficiently teſtified corhem by ihe. ſaid Mir Jingu Acquie]- 


cence from the 1661 year of GOD, rill the 1676 without ever: re- 
claiming duriug their Incumbency as indeed: he-could not, conſidet- 
A-2. on: 
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ing the eſtabliſhed cuſtom of two Clerks in each Office at that time 


and long beſore as ſaid is, and.that he had no Right to reclaime, and 
Mr Lawrence Scot & Alexander Monro were principal Clerks as well as he. 

art That as Alexander Monro's Right was founded in the ef}abliſhed 
cuſtom and conſuerude of the Seffhons,being ſerved by fix Clerks as ſaid 
is, which 1s ſufficient per ſe to ſuſtain his right cuſtom in ſuch Caſesbe- 
ing equivalent to a Law; nevertheleſs ex ſuperabundante Sir Archibald 


Right did flow,had an expreſs power in Gremio of his Patent anno i G61 
to Name fix Clerks,” viz, One or more in each Office as the ſame 
ſhould ſeem good to him, or be profitable to the Leidges, and which 
Clauſe isſo far from being ſurreptiouſly ingroſſed by Sir 4rchibald, as 
15 injuriouſly ſuggeſted by the Anſwerer, that upon the contrare. - 190. 
The Anſwerers cannot deny, but Sir Archibald's Patent was under 
the KING'S great Seal, Read, and Ratificd in Parliament ano 16%1, 
and that Sir Archibald at that time preſented fix Clerks to the Parlia- 
ment, that their Gitts were Read and Ratified, and rhey Sworn and 
Admitted Clerks to the Parliament, that they were alſo Sworn and 
Admited Clerks to the Seſſion, and their Gitrs recorded 1n the Books 
of Sederunt; and that they were 15 or 1Gyears in poſleſhon before 
the KINGS Letter to turn out three of them was 1mpetrate, and 
which Rarification not paſſing unyoted of Courle, but in proſecrition 
whereof f1x Clerks being Admitted by the Parliament, and in poſlel- 
ſton ſerving the Parhament it is ſufficient for eſtabliſting two Clerks 
in every Chamber. 29do. T hat tne ſaid Letter buir no other Cauſe 
for overturning the eſtabliſhment and recurring to an aboliſhed and 
impracticable cuſtom of reſtriting the Clerks to three, and ap- 

inting their Nomination by the LORDS, but allanerly His MA- 
JESTI $ pleaſure without reſpec to the conveniency of the Leidges, 
which was a patt of the Pundation of Sir Archibalds Parent as to the 
point of Naming Clerks. Jtio. That when the Contrivers of the ſaid 
impetrate Letter their deſign was {erved, and Alexander Monro turned 
out, within a ſhort ſpace thereafter the whole number of ſix Clerks 
was reſtored by Tarbat's Gift in anno 1681, and by an Letter from the 
KING in anno 16S2 in Favours of Tarbat. The tenor of the Letter 
expreſly relates to the power of conſtituting Deputs one or more, as 


Sir 


Primroſe then Lord Regiſter, and trom whom the ſaid Alexander his _ 
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tion that the power of the naming Subſtitutes in the way and manner 
mentionedin $1r Archibalds Gift, is alwaycs held as the True and Le- 
gal Standart of ſubſequent Regiſters their Patents. And 4to. as a far- 

er evidenceof tnis the LORDS of Seſſion in November the ſaid year 
1682 in the Books of Sederunt do declare, that ir was neceſſary there 


the Scſſion in reſped of the Multitudes of Proceſs, that the Leidges 
might be the berter ditpatched 3 and becauſe that formerly there had 
been two Clerks in each Chamber. Likeas 5to.'in the year 168y 
there is an A& of Parliament wbich in effc& is declaratory of the con- 
ſticution of the Clerks of Seſſion, and ordains two to be incach Office 
or Chamber, ſo that it isadmired with wha: confidence the Anſwe- 
rers could adyentureupon the miſrepreſenting of the point of FaR, fo 
far as to aflert that Tarbat wasthe fir that procured an; legal Warrand 
for two Clerks to officiate in each Office, which,as the lamen was paſt 
Memory of Man in uſe, and Sir Archibald Primriſe Patent atoreſaid to 
that purpoſe, not only ratified but pur in execution by the Parlia- 
ment as ſaid is,ſo it was made per expreſſum the Standart of any allead- 
ged new Right purchaſed by Tarbhat. | | * 

o. As it iscyident from what is aboveſaid, That Alexander Monro's 
Right is unqueſtiovably well founded in Law, ſos it on the other 
hard moſt groundleſs and Irreleyant to pretend, That the ſaid Alexan- 


der was troubleſome to the Lords, and that thereupon they were neceſſitate to tm- 


w- oxt. For 1mo. the ſaid Alexander his Car- 


petrate the Letter for turnin "XG 
riage towards the LORDS and all others, can be teltified by hund- 


reds to have been inculpable, and were it otherwayes, the LORDS 
no doubt might and ought to haveturned him our upon a fair Tryal 
by order of Law, and needed not have taken ſuch an extraordinary 
courſe by an impetrate Lerter, without allowing him an hearing. 26. 
The Petitioner. muſt vindicate the generality of the Lords from the 
charge made againſt them by the Anſwerer,inthar it is notar that moſt 
of them were alſe much ſurprized by the KING's Letter,as the Clerks 
themſelycs: And why ſhould the LORDS haye done ſuch an "_ of 
WP -  "In- 


ſhould be two Clerks for each of the three Offices, or Clerkſhips of 
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Sir Archibald Primroſe per expreſſum, Pad and did the ſame; nor doesthe 

ſaid Letter in Favours. of Tarbat, bear any thing of the incumbenc 
Clerks conſent as is alledged by the Anſwerers,which is a Demonſtra-+ 
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Injuſtice as to turn out three Clerks for the alledged fault of one, and 


when the removing of that one,if guilry, by the ordinary courſe of 
Law had been far:more honourable and fate tor then Lordſhbips. 


Fto. The acceptance of rhe 7090 Merks modified, can never. debare 


the Pericioner frombeing repanned-in Juſtice-ro his Office, 'Becauſe 


190. The ſame was fat fhort of che adequare worth of the Place and 
Office, asis eyidenrt by che-great Compolicions of 10'or 142990 pounds 
that are given for ſuch Places by Perſons that intend no farder Ad- 
yancement in their Life, andrhe good Eftates ſeycralshave made and 


daily makes. '2ds.. That both by. Texts of common :Law, apinion 


of Doftors, and prattice'of our-own-and other;Navions, (as in the 
ſubſequent Replyes ſhall be made appear. ) 'A Perſon inithe Peritio: 
ner's circumſtarices'the time of his taking the 7000 Merky, it 1s under- 
ſtood under ſuch impreſſion by reafon of'the KING'S Authority, who 
injoyned the Tranſation, and who wastill on Life, and the Periri- 
oner-under-his power that as the complyance with the Kings Injun- 
ion would hay been reckoned an Att of comempr, fo the not tak- 
ing of any Money at all'would haye been reckoned an inſotent Aggra- 
vation of the ſame, and rended to the Petitioner's utter loſs of all,and 
thac therefore-in ſuzh Caſcesant Circumftances the Petitioner's raking 


the Money and renuncingrthe Office-is far from an'Homologarion of 


the unjuſt and unequal impeſed Price, Or anyabfoluce Acquieſcence to the 
LORDS determination, -and is onlya 'neceſfſary and Lawtal.conſult- 
ing 'of his own. Intereſt for faving- ſomething  rather- than 
loſe all: Therefore Perſons. in :\uch Caſes ſhould be reſtored in Inte- 
grum ex capite metis & impreſſions, notwithſtanding any {uch acceptance 


could not better do, and yetcould not be thereby-prejudged in Law 
orieaſon wheneyer Juſtice could rake-p)ace. 

And whereas the Anſwerer -after his miſtated matter of Fat; allea- 
ges by way: of Preface to his Dilators -, That the Preſident of: the 
meeting of the-Eſtares rejeted the Peritioners Claim ; And that by 
exprels Order -of-the Commiſſioners Grace the ſame was Expunge 
in plain Parliament out of the AR for Fines and Forefaulcurs. 


or Diſcharge, all which the Petitioner did-very well know therime of 
the Diſcharge, and ſo diſcharge] becauſe in thoſe circumſtances he 


Replyed, That theſe prerences are of a. picce with the reſt of the 
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Anſwerers matter of FaQt; for the Preſident of the meeting of the E: 
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ſtares could not hinder any thing that the Eſtates fand juſt. And fo 
ir is that the Eſtates did find it juſt in the Claims of Right, to Ordainthe 
lols of Offices to be.Redreſled,u on which Claim of R ightand com- 
mon Juſticeand Equitie of the ſame,the Petitioner founds his puriute; 
Likeas the 'Reaſon why the Commulſoners Grace expunged all 
Clauſes.our of the AQ, bug ſuch as concerned Fines and Fortaulters, 
was indecd becauſe his Inſtruftions 'mentioned only Fines-and Fore- 
fauiress, ſothat he could not conſent to any more by way-of A& of 
Parliament and publick Law; bur His GRACE never intended to 

put any (top ta the Judicative ou of the Parliament, as he decla- 

red tq the Petitioner, and His GR ACE having read the Petition gave 

it to the Preſident of. tbe Pattiament tobe remitted ro the Commilh- 

oo, and which accardingly is remitted and Citationes execute there- 

upon and ſeveral dycts of Court already paſt in the Commiſſion 

thereancent. | : 

Whereas the Anſwerer at length comes to his Dilators,and alledges- 
190. Thar the Petition whereupon the reference to the Comrmiſſion-of 
Parliament is made, was not read in Parliament. 2d. "That the 
{ubje&t cf the Petition being the loſs of Office, cannor, be confidered 
by the Commiſſion becaule the clauſe relative to that ſubje& was cx- 
punged our of the general Aof Parliament as ſaid is. Jeio. That all 
Partics having Intereſt are not called, ſuch as the LQRDS of Seffion 
the two late Regiſters and their Reprelentatives, from whom the De- 
ſenders derive their Rights to their Offices, and in cone opghtthere- 
fore to be called , leſt otherwayes the Detenders may be excluded 
{rom their Relief, if they propane Defences their Authors not being 
called, 4to. That the Defenders being 1 poſleffion rhele ſeven years 
by paſt, by vertue of a Title and Right to the Office cannot be re- 
moved anti[rheir ſaid Right be reduced, and that there is no ground 
of Reduttion lybelled, nor Right called tor tobe reduced, andtheres 
fore that no Proces ought to be ſuſtained. 

Replyed tothe firſt , 'Thar the Pericion was read in Parliament; 
tho not at the inſtant when itpaſt; Bur Eſto, it had not been Tead, the 
Objection is moſt frivolous, for it was very well known not only to 
the Defenders, but toall che Members of Parliament, the lame hav- 


ms 


| BF IE 

ing been deſtribute in Print long betore , and thar it was needleſs to 
have ſpent time in readinga matter which the Parliament was not at 
that time todipp into and diſcuſs , and had determined only to re- 
mit the ſamine 4s aforeſaid ; Likeas, the generality of the References to 
the Commiſſion are upon Petitions 1n courſe, without reading where 
the marter is previouſly underſtood; And yet the Commiſſion never re- 
jetsa Reterence upon that head. To the 2d: charwhar is formerly 
adduced anent the difference of the Commithoner his Grace, his not 
admitting of Reſtoration of loſt Offices by a publick-Law and: AQ of 
Parliament, in a Legiſlative menner ;, and his allowing of the Parlia- 
ment tocognoſce thereupon in a Judicative eapacity, is here repeated; 
beſide.chat the Lords of the Commiſitan haye already cognolced upon 
caſes ot-loſt Offices remitted to them by the Parliamear, inccourſe, As 

rticularly rhatof the Town Clerkſhip of Glaſgow; ar the inſtance of 

ſter Spruel. To the third , Thar che poinr of Law is here groſly 
miſtaken & miſrepreſented by the Anſwerer,tor the Peritioners Claim: 
and Action. is upon. the Edit Duod metres cauſe, And upon theſe 
grounds in Law that relate to impreſſions made by perſons in Autho- 
rity ; And thattherefore this-Claim and Aftion is competent contra 
quemcunque poſſeſſotem of the.ching-exrorted, as being ex equttate pretoria, 
2 real Aion & in rem ſcripte ;. $0 that the Petitioner needs no more 
bur to get the.Cauſes and Occaſions of the Vis and Metus declared by 
the Judge, which is ſufficient ad rem vindicandam contra quemeunque poſ- 
ſeſſorem ; As is clear by the Teſtimony of all Lawyers, according to 
the L: 9g: $8. and the L--14: SJ: digeft: quod metus cauſes , whereof the 
words arc to this purpoſe » Viz. In bae aftione non queritur utrum is qut 
convenitur an altuus metum fecit ſufficit enim hoc docere metum fibi illatrem eſſe, 
&c. And the reaſon isrendered in the laid L. g. 8. Viz. Cum becatio 
in rem fit ſcripta nec perſonam vim facientis coerceat, ſed adverſus omnes- reſtitui 
| debet id quod means. cauſa geſtum eſt, &c. And' the Defenders may 1in- 
timate their Diſtreſs to their Awrhors and their Repreſentatives in 
Order cotheic Relief, T o the 4th: That the immediate above Reply 
is repeated, whereby it is evident chat by. the principles of Law, the 
Pecici>nzr; Claim 3n-i1 Ati 1 proceeds upon ſpecial grounls, and' 
isfingulatly ſuſtained, upon the Purſuers proving that the Office ly- 
belled was his Right , and that he wasturned out of the ſame by Ths- 
= preſſion 


* - preſſionand Concuſſion ; Sothat:the Purſuer is no wayes concerned what 
«- FFferle the Defenders may have , or how long: they poſſeſt the Office, 
& - for the Parſucrtanquam ſpoliatus eft ante omnis reftituentlus., according to 
& the principles of Law abovementioned ; And::theretore -the whote 
Dilators ought to'be Repelled, and Proceſs ſuſtained, © 
Whereas the Anſwerer comes at laſt to his peremptor Defences,and 
Rates the Petitioner's Claime asreſolving into two Articles, viz. That 
the Peritioner' may be reſtored ro his Office of Clerkſhip, and next 
that the Detenders may be decerned to pay him the Emoluments of 
the Office fince he did quite the ſame. And 1m. alledges abſolvitor . 
from the Lybel as to:the bygone Emoluments, in reſpe& the Defen- 
ders were bone Fidei Poſſeſſeres, G&&c. 2 
Replyed, That the Purſuer pro loco & tempore inſiſts only for being 
reſtored to his Office and Place. CE ey 
£ nd whereas it 15 alleaged againſt the Reſtoration of the Purſuer to 
his Office. T hat 4. Effo , that the Purſuer had a (ufficient Right 
and Title thereto, the ſupreme Magiſtrate might for an publick con- 
veniency have ſuppreſled the Purſuers Office and Place which was E- 
recte.| for the publick good, eſpecially where the Party has gotten a 
reaſonable ſatisfaCtion, and that in this Caſe the Purſuer gor latisfaCtis 
on, though his Office of conjun& Clerkſhip was eſtabliſhed by no! 
Law , And that-the Clauſe in Sir Archibald Primroſe his Gift which is 
the Fundation of the-Purſuer's Righr anentthe naming more Clerks 
than one was ſurreprious and with expreſs condition that the ' lame 
ſhould be fonnd « onducive to the Liedpes benchir. _ Re. 
Replyed, That the Allegeance is but-a Recapitulation of the mar- 
ter of Fatt above redargued, and proceeds upon groſs miſtakes, For 
Iwo. It is certain in Law, and in the conſticution of our Government, 
that private-Rights. cannot be prejudged, even upon conſideration'ef 
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ublick/g-:0d. otherwayes then by KING and Parliament, and upon 
earing tie Parties-and: retounding all Damnages .2ds.Efto;Thar the 
ſupreme-Magiſtratemight for par | ck utility,diſpoſe on ptivare Mens - 
- Intereſts 6n-reaſonable ſacisfaRion to the Party : Yet in this caſe there 
: was NO point of Pablick, Utility condeſcended upon, asthe cauſe of tur- 
- ning outthe Purſuer; bur alleanerly the KING'S pleaſure asthe-Let- 
 ter-bears.  Likeas on the comrare g e publick Uriliry (after the pri- 
ROT : Yate 


\ 
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vate deſign was eftcQuate) was found to be concerned in the receſta: 
bliſhmenr of the {1x Clerks, as the A of Sederunt made thercanenti 
amo 1682, and the Aftot Parliament ratifying the Eſtabliſhment of 
the Clerks by.two:in.cach Office can reſtifie.Zro. I he acknowledgment | 
modified. to the Purſuer beiug but. 7020: Merks, was: vaſtly undef the 
worth of his Office as aforeſaid. 4to. From what is above repreſen- 
ted it tsevidenr, That the Purſuers Right to his Office, is unanſwe- 
rably- founded in Law, both upon the accoum of the immemorial cu- 
om of (ix Clerks, andthe poſitive. Faculty in his Author Sir Archz- 
beld Primroſe his Patent, and which Patent is the very Foundation and 
Standarr of all the Right chat 7arbar or any Clerk Regiſter (enſyne 
had co Name ſix Clerks, and who according'y and conform thereto 
per expreſſum, have named and j»yned Cletks in Offices ever finceas RF} 
aforeſaid ; So that it is admired with what confidence the Defenders Þ# 
can ſo nauſeouſly repeat theſe miſrepreſentations in point of Fatt. 2 

Whereas it is 2do2alleaged againſt reftoring the Purſuer to his Of- 
fice, that the Defendets are in no worſe caſe as to the point of Righr, 
then the Parluer ; Beſides, that the Defenders have the advantage by 
being in poſſeſſion, & in dubio potior ett cauſa poſſidentis. 

. Keplyed, Tha the Alleagance is founded on a groſs miſtake , for 
the Purſuer iz beyond competition preferable in point of Right, which 
no deed extorted trom him by neceſſary complyance with the Kings 
Letter could in Law irrecoverablie extinguiſh , lo that as the Puriuer 
10 point of Right was prior temporeto the Defenders he is potior jure; and 
their poſſeſſhn can avail them norhing in reſpe& of the illegal and 
Vioient way that the Purſuer defiit poſſidere as aforeſat]. 

Whereas it is Jt: alleaged againſt the Reſtoring of the Purſuer to 
his Office, that the whole craft of the Aﬀair and iteps in the proce. 
dure of t:rning out th2 Purſuer and inſtalling rhe Defenders in the 
Office of Clerkſhip are ingroſſed in-the Publick Records, as the Kings 
Letter ro the Lords , and.the Lords ſentence thereon , curning out 
the Purſuer, with the Detenders gijt-from Tarbaz, &&e Sothat the De- 
fenders having followed the publick Faith, are in perpecual ſecuritie; 
by the L: 6: cod: de re judicata ; where it is ſaid, that gefta que in publica 
monuments i 4 ſunt habere debent perpetuam firmitatem. J: 
Replyed, That this Alleagiance is but a pitiful Quible , and the 

| mk meaning. 
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meaning of the Law by the Gloſs and Commentators on' that Fext 
Is only of Teſtimonies and Depolitions of Pattiesand Witnefles , and: 
ſuch like being once made and performed judicially., and recorded as 
{uch remain in Credite and Force; Notwithſtanding both Partic and 
Judge atterwards die,or would offer toretract the ſame) And it isan 
ablurd notion in the Defenders to think that any Tranſattion or mat-- 
ecr in it elf defeQtive, being once put 1n Record' , [ſupplies itsdefedts, 
or that the Recording the Kings Leger, &c. in.the Books of Sederarit, 
precludes the Purſuer from quarrelling :the' wrong done him by the 
(aid Letter. | | Rn 

Whereas it is 4to. Alleadged, That the Aft of Sederunt made be 
the Lords upon turning-our the Purſuer conform to the King's Letter, 
being homologate by the Purſuers. accepting. of the 7000:Merks there- 
in modified, .tne Purſuer. cannot be'heared to reclaime: againſt rhe 

 lamen,becaule a Sentence tho uvjuſt may be homologate' by the Par, 
ty, and that no Lawyce thatever underſtood but the'common prin- 
ciples, could advile the Purſuer thathis raking the 7005 Merks could 
not preclude him from craving to be reponed,, becauſe ftandum eſt. rex 
qudicate nifja fementia appellatum fit, and that qui qualibet modo ſententie ac= 
quieverint cannoc reclaime be the L; 5. and L: 32: Digeſtorum de re judi- 


cata. And. 5to. Thar the Purſuer did not only homologate, but ex ſuper 
abundante hc ag 4 Renunced and Overgave from him and his Suc- 


ceſlors to Mr Fohn Hay and his Succeſlors, his Right as'one of the - 
Clerks ot Scthon, with power to him todiſpoſe upon the profitesthere-. 
of, which as an ample dimiſhon,oughr to exclude the Purſuer, albeit:: 
he had aot got a Sixpence therefore; And that the Purſuer cannot 
pretend any thing of Concuſſion for exculing his ſaid Acceptance of the 
70co Merks and voluntar Renunciation, eſpecially when henever re- 
claimed by Bill, nor proponed a Defence againſt his Remoyeal. 
Replyed, That the Purſuers grounds in Law whereypon toelcid - 
thoſe laſt and feenmingly greateſt.of the Defenders Arguments(and yer 
as empty as all the reſt)is indeed theConcuſſion, Impreſſion & Irreſitable,awe 
that was upon him by the King's Letter, and which ground of Concuſſion 
thatthe Honorable Lords of the Commiſhon may perceive the narure 
of the ſamen from irs Cauſes and 'Effefts in Law, and how-far inthe - 


. . [ . . 


Cale in hand the Purſuer ſhould be reponed againſt his accepting of 


s diy... 


OIRADETORO® xmappanrry #5 SPIT os 


12 

the 7000 Merks, and: renuncing.of his Office as Adts.that can operate 
nahiog. againſt him.in Law, conſideting the circumſtances he was in, 
the Purluer isablex0:demonſtrare the ſame beyond. Contradittion, 8& 
that not only by dire&-Conſequences from politive Texts of common 
Law, that he isin che Calc of ore whole Decds atoreſatd are Null, as 
being the effefs of Fear and Impreſſion, but Iikewayes by the opinion 
of all DoRors, and moſt Famous Praftitioners that ever wrote upon 
the point of-Reſtoringagainſt Deeds done per impreſſinem &- metum, in 
ſo far as they adducethe Purſu:rs Caſe in Terminis as the great example 
of their Praftice and Obſervation for illuſtrating the points following. 
viz. What infers juft Fear? a Fear that the firmeſt of Men may be ſubj- to, 
and a Fear by Impreſſion and Concuſfin, and bow far ſuch a Fear may endure, 
fo as to conflrutiibe Parties ſubſequent Deeds to: have ben the effefis and reſults 
of the Fear, and nowayes afts of Freedom, or that might import the Fear to have 
bees purged and Over. Are all atlengrth illuftated by. Tuſcbus in his Pra» 
Qical Concluf. Lit: M: Concluſ: 216:: & Seqq:; 
And 1s. Qzoadthe Texts of Law,it is faid L: 6: g:7. digeſt. deacqu:vel 
amithered. Exm qui metx verborum vel aliquo timore coadlus fallens adierit hes 
reditatem five liber fit heredem non fieri placet five ſervus fit domink beredem non 
facere. tem [: 1j: Cod: de his quz vi vel metus cauſa geſt.Cavetwr fi per im- 
preſſionem quis aliquem metuens ſaltem in mediocri officio conftitutum- rei ſue in eo 
loco ubi tale offictum peregit venditionis titulo fecerit ceſſionem quod emptum fuit 
reddater.. And ita «ft that in this Caſe of the Purſuer's there was an 

lights metins and that per impreſfionem.irom an perſon in ſummo officio conſtis 
txto, whoſe command tm His Lexter could not have been diſobeyed 
by the Purſiter withont hazard of being conſtruſted a ſeditious Con- 
remner of Authority, ſothar his acquieſcence by taking the :000 M. 
1mpolcd upon him , was not in the leaſt an AQ of his voluntar E. 
leQion but-of meer neceſſay, which therefore cannot hinder the reſto- 
ring him'to:hisOffice. Likeas  — 

 246.. The greax Example that”is given by Baldw in his 142 conſe. a- 
nent: the grounds and - occafions of juft. Fer is that of over Lords of 
Cities their injoyning the Citizens to a-mutual Compromiſſion, in 
which Caſe Compronuſſum dicitur per metuw fatinm eoquod teneantur parere © 
domino. ' And ficklike Anchorenwe in his 299 conſs and Fulgoſ in his 
I91 conſe. ppon the lame. ſubjeMt examplifies the matter thus, That #- 


Perſon 


| CE ae | 

Perſamn being ordered hy the Prince to diſcharge and: exoner by Debitor ſuch an 
Exoneration is rcvocable, Tanquam juſto metu.fatin, And that a. Perſon at the 
Commandeof the Prince-baving accepted the Prince's Precept and Order for making 
payment of an undue Debt, and accord ingly thereaftet making Spontaners 
payment ; the ſaid payment: is nevertheleis:Reyockable mortzo Tirs- 

nico principe tanquam metu faia, And the ſane Anchoranus 1n his 1 59 

conſ. num: 4; holds it asa principle, quod confeſſio vel aftus faltus ex volun- 

tate in caſu in quo precedebat juſſus & coaftio , non dicatur ex voluntate ſed 

ex neceſſitate, quia ſufficit in principe jubente nocendi poterntia; Ando it is, 

that in this caſe the Kings Letter preremptorly 1njoyned the Parſuers 
ſubmiſſion to the Lords determination ; And which injunftion being 
previousto his Acceptance of the ſumm determined; And the King 

that did lo injoyne .. being ſtillon Life , and. jealous enough of the 
Contemners of his Commands:; The Purſuers Acceptance of the ſum 
modified :ould beno Act of yoluntar Acquielcence, but the effe&t of _ 
his Majeſties awful recommendation and order,againſt which he ought to-be 
reponed: And Ps | 

| Jtio, The inſtance that is given by Geminus 40 h1s-15 conſe num: 10 
& 11: and Angelus his 378 and 379 conf. per tot:* as the. moſt pregnant 

ground of Terror to the moft conſtant Spirited Man, 1s ſolum verbale 

imperium Regis quod cauſet juſtum metum quando Rex conſuevit male traGare 

non obedientes; And ita eſt, that-in this caſe the Kings polttive Letter, 

15 more nor a verbal Mandate , and the leverities that the Purſuer 
might haye mett with, had he not obeyed the ſame , but had endea- 
yaured to keep his-place without regard thereto, needs not to be que- 
ſtioned; Likeas, | 

4t0. Baldur in his foreſaid 142conſi and Angelus in his 215 and 218 

 aconſe adduces the Arguments following, for inferring an impreſſion or 
Concuſſion; viz: Pando dominus precepit- aliquid ſubditir ut faciant ; I 
tem, Quando fit compromiſſum in judicem de re- tanquam litigioſa ,” que noneſt 
litigioſa;' tem, Quando compromittens proteſtatus ſuit de impreſſtone , Trem, 

Quando laudum eft iniquum ; And ita eft, . That in - this caſe the Purſuer 

was injoyned by the: Kings Letter, tro ſubmit ro the-Lords , notwith- 

ſtanding there was no contraverſie or doubt ſtated 'anent the marter 
of his Office: And upon which head the Parſuer did openly and in 


prelence-of the Lords proteſt for a hearing. And that a 4 
 migh - 


—— 2 
might be madeto his Majeſtic before turder procedure; Nevertheleſs 
bis unporcunity is rcze&ed, and he removed and debarred , where: 
pon he did the next day offer and attempt ro go in and take pdſ- 


u 
n of his place, till by the imeerpoſition of Friends, that teared the 


{ 


Eyent of ſuch acourle, he was forcibly turned back. And the Jandum 
or modificetionthey made being bur 7090. Merks, which hath been ſince 
raiſed by his Office in one Year was highly unequal. Likeas, in the 
parallel caſe of a parcies proteſting, tho bur privately againſt the im- 
preſhon,and conſtraint put upon him.,to acquieſce to an unequal tran(- 
ation , the Parliament of Paris did upon the 9 of Auguit 1543 re- 
ſtore him againſt the ſaid T ranſaCtion, as Papon 1n his ColleQion of 
Arreſts, 1. 1G: arti: 3 dec: 10: Andſtherefore 2 fortiori,the Purſuers re- 
claiming, and Teſtification of tis Diſſent, and unjuſtice that was done 
to him , having been made openly before the Lords, and yer all trono 
purpole , is an unan{werable Argument of the Impreſſion and Con- 
cuſhon that induced him to acceyrt of rhe 7005 Merks. rather then loſe 
all ; And therefore in Juſtice, he ought now to be teponed. Likeas, 
5to, By all the Arguments adduced by Dottors and PraQticioners, 
for demonſtrating the continuance and endurance of Imprethion' and 
Concutfion upon a Man , it is evident that at the time of the Purſuers 
accepting of the{700O m: his juſt dread of 'the Kings diſpleaſure and 
fear of utter loſs, and a farder milchief, if he had refuſed the Money , 
was not over ; For, Imo. Caldas in his ICS. conſe Natta in his 450 conf: 
mem: 17: Holds it as a principle , thatthe Impreſſion and Concuſſion 
endures quamdiu durat princeps & paſſus metum eff in loco ubi princeps Ti- 
ranidem potelt exercere. And the reaſon rendered by Al:xander in his 144 con: 
nam: 4ols quia odium quando eft irrationabile preſumitur continuare nedum in ipſo 
genere ſed etiam quoad alia And ita eſt, I hat K-Ch: was yet on life thetime 
of accepting of the 7096 Merks that was unequally modified apainſt 
the Purſuer's will as ſaid is, and it 1s not to be doubted if he had con- 
tinued in an obſtinate not taking of the 7000 Merks, but the King at 
leaſt thoſe who did influence him, and impetrate the foreſaid Letter 
from him, might have prevailed with him to have done the Purſuer 
more prejudice. 2do, Aretinus in his 14 conſi num. 17 and 18. Meneebius 
I eonſ. num: JO. Ancheranus in his 299 and I 59 conſs and Aretinus in 


his 9G con: num: 37 &: ſequent, Hold itas an principle, Thar, in the 
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 cuſſors, whatever Acceſſion ſome of them might have had in bring- 


ſuetude , the bencfite of the Lieges . 
ſhips now and inalltime coming , 


given to .hzt ſentence of the Lordsbethe Purſuer , but by Force and 


clear Concufhion , 


and (pecially in the Cale of Concuſfion or Deeds done throw Awe and 


LA 


1 } 


"His according to the ſtanding Laws ; And that the Lords ſentence 
'- was obeyed by the Party. | ares 
. Replyed, That the whole Alleagiance proceeds upon affefted mi- 


Rakes certainly , for the Lords of veffion were not the principal Con- 


10g it abour ; But the Kings Letter complyed with ty the Lords, was 
the chief mean of {mprefſion,and Awe upon the Purſuerz And which 


Lener commanded a matterwhich took away the Puruers property, 


and was downright contrary to the Law of the Nation, in reference 
to the number of the Clerks, inſua far as inveterate cuſtome and con- 
expreſs Conceſſions by Kings, 
and Rattfied m Parliament, can make a Law for any thing , eſpeci- 
ally whenthe ſ1x Clerkſhips in three Offices , as then eftabliſhed , is 
made by an-expreſs- Law the very Standard and Rule of the Clerk- 
So that no Obedience was ever 


Awe, and for ſaving his own utter Loſs, as ſaid is. 

Whereas it is Ztio. Alleaged thar eſto, there had been a diſtinCt and 
es And that conſequently, the Sentence of the Lords 
had been tinjuſt; "That yer it was never heard , an unjuſt ſentence did 
vitiatthe (ubje& whereon ir proceeded, ſo that ir could not be bone fi 
acquired by a fingular Succeſſor ; And therefore, that the Detenders 
acquiring the Office bona fide, muſt be afſloizled from reſtoring ic ts 


the Purſuer. 


Replyed, That the point of Law is alſo every way miſtaken here, 


Force, as to which the Aion of Reſtitution competent ro the Party 
lzſed is in rem ſcripta,as aforeſaid; and goes direaly for recovering the 
thing extorted from whatſomever Pofleſſor, ſo that the Defenders ac- 
quiſtcion tho never ſo bone fide made, cannot hinder the Purſuet trom 
etting back his own Office. And 240. there was no formal ſentence 
1n this Caſe proceeding upon Citation or Debate, but an AC of fum- 
mar Arbitrary violence. Whereas it is 4to. alleadged, That eftothere 
had been Concuffion and a Right of recoyering the Office thereupon 
- competent to the Purſuerz yer the Purſuer having reſigned and rrafif- 
«mitted all-in tayours of Mr Jobn Hy and his Succeflors, he can _ 
<1 | ; 


1$ ) 
be heard now- to pfretend'to the ſaid Rigar of recovering his Office; 
' Replycd, That this Argument procecds likewayes upqn a-ggiſtakee; 
becauſcaccording to'the principles in Law above adduced, The Pur- 
ſuers Acceptance of the 7000 Merks, and thetcupon. Dijichar we and 
Renuncing, being while the King that overawed him by HizgLeyer a- 
forciaid,was on Litcz and the Puriver atore'aid within His Reack: and 
JurildiQtion all chivgs done by him in puriyance of. chat Arbizration 
ot the Lords that was ſo afafterfielly1njoyned arc gecdsthat ja confliruRi- 
on of Law, are thecf{Qs cf the ſame con; inued ge U force ag gforeiaid, 
And the ſame as if Robbers had plundered the Pufgluer of 100: libs 
and cficred him back ten upon his Ditcharge of the whole, in which 
cale no Man can imagine that by accepting te ten pounds on theſe 
Ternrs he had cither prej.1dged himſelf, or excuſed: the Robber from 
Reſtitution ; So that the Defenders lay notaing , unleſs they could 
Alleage and Prove , thar after the caulc and 


1d Occaſions of the Force 
and Aw that were upon the Purituer were over ; And tha: he might 


had his Option-ro Retake his place , or Accept the 75023: merks, he 
did notwithſtanding tranſatt and renounce his Right, which is impo(- 
fible they can Alleage. 

And as it isevidcnt from the principles of Common Law, pcſſitive 
Texts, Opinions of DoCtors, and praCtice of our Own, and other Na- 
tions, that the Puriucrs Claim is beyond contradiCtion Juſt ; And its 
moſt Reaſorable upon theſe Grounds that he ſhould be Reponed; So 
upon the other hand, and in . point of material Equitiy, and ſuitably 
rothe proceedings of the Government , in Order to the Reireis of 
theſe manifold Wrongsthar were committed in theſe L atter Reigns. 
The [urſuersCaſe Merits ſpecial Conſideration , as that which is not 
only provided For by the ſame Claim of Right , mentioning lols of 
Offices, per expreſſum, in Order to a Reſtoration and Redceis of the 
Perſons damnificd thereby; But likewayes, Equally Juſt, and Favours 
rable with the moſt meritorious of all thoſe provided Por by the ge- 
neral A anent Fines and Foretautures. In reſpe& , T hart 1m: T he 
generality of the Parties therein mentioned, have made Baigains by 
; oO or their Friends;whereas the Purſuer in this Caſe, nor any 
Perſon for him, had not the leaſt acceſhion ro the agreeing for,or ma- 
difying the ſaid 7020 Merks for his Place, but, he reliſted the a 
NY. Me 


the utmoſt of his power, asſaid is. * That by the (aid general Ah 
it is provided that all compoſitions for Forefauhkers and Fines thoug 

tranſated by the Forefaulted Perſons, or in their Names may be re- 
peared, &c. And that Wives or Relicks who themſelves made Bar- 
gains for their Litrents, and diſponed thr ſame for Cauſes not ade- 
quate thereto, are neyerthele(s reponed againſt theſe Bargains: And 
ita eft, T hat the Purluer is yet in a more favourable Caſe upon the 
Grounds aforglaid, in order to the repeating and being reponed to 

his Offi.e, and whom therefore the very general A& it ſelf ſeems to 
comprebend, by declaring that it ſhall be cff:Qual to all the Liedges 

Forefaulted, Fined. or otherwayes leied,and to be interpretcd in theig 
Fayours 1n the largeſt ſenſe. 


In reſpe# of ol! which the Purſyuer ought in Lapo, 


< [1 Fn 
kſtice, and Equity, 
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Caſe of Impreſſhon and Concuſſion no Deed done by the Patty ex in- 
tervallo poſt impreſſionem faftam,, in reterence to the ſubje& matter of the 
Concuſton can import a purgation of the . Impreſſon or Free- 
dom of will inthe Party , ſo long asthe caule and occaſion of the Im- 
preſſion laſts, and the reaſon is rendered, Quia aus fains ex voluntate 
dicitur ex neceſſitate fatius quando precedebat juſſus a potente nocendi, & execu- 
tio contratus fata per enum qui paſſus eft metum non purgat metum durante cauſe 
metus, quia is qui vim paſſus eft ft ex intervallo ratificaverit cenſetrr potius id 
feciſſe pro ſuo intereſſe quamquod voluerit metum purgare& fic donave. AS Bar- 
ztok alſo holds ad leg. 4 cod. de bis que vi, &c. Where he' ſtates the ac- 
ceptance of payment be him that fold throw fear tobe only quo minus 
perderet, and nowayes for purging or paſling from the: fear--------u------ 
Item quod quando.alia cauſa ſubeſſe poteſt nunquam purgatur me'us quia nemo 
preſumitur velle jatare ſuum quod jafaret fi exequendo contrattum per impreſſio- 
em initum amitteret jus ſuum. And ita eft, That the time cf the Paſyers 
taking the 7c00 Merky the cauſe of the Impreſſion and Concuſhon was 
yet extant,which did Over-awe him, and his own Intereſt did induce 
him to take the 7000 Merks rather than lois all, ſorthat he cannot be 
underſtood to have gratifi:d his Enemies, and paſt from his Right, 
and therefore that he ought to be reſtored to bis Office. Likecas, 
' Gty, It is notourly known, T hat as by the common Law and cu-. 
ſm of all Natious, {o likewayes by the ſpecial praQtice of Scotland, 
Tranſlations made throw Force or Concufſi>n are reſtored againſt, as 
in che late Caſe.at the Lady Grays inſtance againſt Lauderdale, ro whom 
ſhe diſponed an Intereſt ſhe had in the Earl of Dandres Eſtate within 
the value. eo ns 
Froin all which ariſes this plaine Reply to the Defenders faids two: 
laſt Arguments, v:z That, Imo, The Anſwerer has laboured of grie- 
vous miltakes in point of Law , and as to the Opinion cf Lawyers and 
L aw and Cuſtom of our own and other Nations in reterence to the 
Efi-Qs of Impreſhion,and Forcible Awe from thoſe in Authority. And 
the meaning of thoſe Texts in Law adduced by the Detenlers anent 
the Aurhor;ry of a ſentence or res judicata, is when the lame preceed- 
ed upon Lawful Citation. and hearing of Parties, which cannot be ſub- 
{umed upon in the Purſucrs cale. 2de. Fhat as by what is abovelaid 
the Purſuers accepting of the 7050 Merks can import no homologatian 
of the King's Letter and ſentence of the Lords thereupon, lo nei: her 
can his renuncing of the Offiic upon his getting the ſaid 7000 Merky be 
| any 


6 ) —— 
any R atification of the Lords their proceed ings ot any Abdication'of 
thePurſuers owa Right, becauſe the ſentence of the Lords forced him-as* *? 
well ro renunce the Office, as to accept of the 70co Merky, in reſpe&' 
that the 7000 Merrks was decerned tobe given him for his Office, and” 
it is not to be imagined that Hayftoun would have payed the 7000 M, 
but upon a Diſcharge relative rothe Purſuer hisquitting the Office for 
which the 7000 Merky was to be the price, and therefore as the Pur- 
ſuers accepting of the X00 Merky was in conſtruftion of Law as afare- 
ſaid; but for preventing of his own greater loſs of all, ſo likewiſe muſt 
his renancing of the Office, ſeing without a Diſcharge intheſe Terms 
he could never bave ſaved ſo much as the 5:00 Merks it ſelf. 

And whereas the Anſwerer adduces Arguments for evincing that 
there could be no Concuſſion in the Purſuers Caſe. As 1mv. Brcauſe 
that noexccution could have followed againſt the Purſuer upon any 
Artick of the Lords Interloquuor, and AC turning out the Purluer 
and the other two Clerks, lo thar the Purſuers not reclaiming by Bill 
or otherwayes, but accepting of the 70co Merks, and removing him- 
{clt from the Office wete Atts of his own voluntary choice, and there. 
fore , that there could be no Concuſſion. 

Replycd, That the forementioned Grounds in Law are opponed, 
By which che Kings very written Ocder , With the Lords ſentence 
thereupon, expieſly [3ebarring the Purſuer by appointing his Col- 
leagueto pay him 7200 merks; And that notwithſtanding all the Ex- 
poſtlaions uſed by the Purſuer with the Lords ., thathe might be 

card, before they procceded to any fuch Sentence, were too weighty 
grounds of Awe and Neceflity upon him to ſtay out, when once turn- 
ed outas ſaid is. And in.thoſe dayes not to offer contemtuouſly to re« 
poſſeſs hſmſelf after ſuch an Awful Letter from the King , and Sen- 
tence of the Lords ; So that his Acceprance of the Money, ec. were 
Ads of meer neceſlity, and nothing of free Eleftion. 


- Whereas, Ir is 24: contended , That there can be rio Concuſſion 
where. the Lords of Seſſion pronouncers of the ſentence had no inte-. * 
reſt, coConculs, but ated by Authority of the King, in a matter that ' 


